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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In Branch Banking & Trust Company, Trustee, v. Pacific Life Insurance 
Company, __ F. Supp. 2d. __, No. 3:09-CV-284-H (W.D. Ky. 11/24/2010) a Federal 
District Court in Kentucky ruled, on summary judgment, that a delay in processing a 
Revenue Code Section 1035 exchange of life insurance policies for the benefit of a life 
insurance trust of which the plaintiff, Branch Banking & Trust (BB&T), was the 
Trustee made Pacific Life, the defendant, liable for damages in excess of $250,000.  
Those damages represented the decline, during the period of the delay, in the value of 
the variable life policy that was the subject of the exchange. 

In this case, BB&T, as Trustee of the Charles A. Brown and Elise A. Brown Irrevocable Life 
Insurance Trust (the “Trust”), charged Pacific Life with breach of contract, breach of fiduciary duty, breach 
of duty of best execution, and breach of duty of good faith and fair dealing concerning the Section 1035 life 
insurance policy exchange.  The Trust was funded by a Pacific Life variable life insurance policy (the 
“Policy”). 

The Court began by noting that, “[a]s fate would have it, the planned exchange and parties’ dispute 
occurred in the fall of 2008, when the stock market fell sharply,” resulting, over time, in a reduction in the 
cash surrender value of the Policy by some $250,000.  At issue was Pacific Life’s responsibility for this 
financial loss by reason of its delay in processing the exchange.   

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-127.pdf
http://www.aaluwr.org/majorrefs/Ref10-127.pdf
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In August of 2008, BB&T decided to substitute a John Hancock policy with more beneficial terms 
for that of the Pacific Life Policy.  To comply with Section 1035, BB&T proposed to make John Hancock 
the beneficiary and owner of the Pacific Life Policy.  John Hancock would then surrender that policy and 
use those proceeds to purchase a John Hancock policy. Thereafter, John Hancock would assign the new 
policy to BB&T. 

BB&T began the exchange on August 18, 2008, when it executed an assignment of the Pacific Life 
Policy to John Hancock. In early September, John Hancock submitted the assignment and surrender request 
to Pacific Life.  Pacific Life received the 1035 exchange paperwork on September 9, 2008, when the 
Policy's net cash surrender value was $779, 818.19. 

Following its receipt of the exchange paperwork, Pacific Life sent several letters to BB&T and John 
Hancock, one of which required that the paperwork be resubmitted with the notarized signature of a 
corporate officer of BB&T.  Because of a misdirected e-mail exchange, the BB&T personnel actually 
involved in the exchange did not learn of the new requirements until October 1, 2008, by which time the net 
surrender value of the Policy account had fallen to $723, 655.55.  BB&T added both a Notary block and 
seal to the 1035 documents, but did not resubmit them to Pacific Life because it was concerned about 
actualizing such a large loss. Instead, BB&T demanded that Pacific Life process the surrender request as of 
the September 9 receipt date. Pacific Life refused to do so.  On December 11, 2008, BB&T submitted the 
1035 exchange paperwork with the new requirements and a reservation of rights letter. Pacific Life 
processed the surrender on this date, with a net surrender cash value of $519,891.86, or a loss of 
$259,926.33. 

BB&T sued to recover the loss on behalf of the Trust, moving for summary judgment on the 
grounds that Pacific Life violated the surrender provision by refusing John Hancock's request to surrender 
the net cash value of the policy as of September 9, 2008.  Pacific Life responded that it did not breach its 
contract because John Hancock did not submit a proper “written request” under the policy terms.  In its 
response, BB&T moved to amend or correct its complaint to assert its breach of contract claim under a third 
party beneficiary theory.  (This was because the parties agreed that, although John Hancock was the proper 
party to request surrender, the real beneficiary of the surrender was the Trust.  The leave to amend was 
granted as part of the Court’s ruling.) 

At issue was the date on which John Hancock’s request for surrender of the Policy became 
effective.  As described by the Court: 

“The Policy stated that ‘[u]pon written request while either insured is living you may surrender this 
policy for its Net Cash Surrender Value. The policy will terminate on the date the request is 
received at the Home Office.’ The Policy defines ‘written request’ as ‘a request in writing signed by 
you that is satisfactory to PL [Pacific Life] and filed at its home office.’ ‘You’ is defined as ‘the 
owner(s) of this policy as specified in the application unless changed as provided for in the policy.’” 

Pacific Life argued that the surrender request was effective only on the date its form was 
“satisfactory to PL,” which did not occur until the notarized form was re-submitted to Pacific Life on 
December 11, 2008.   

The Court, however, ruled for BB&T on the grounds that the surrender provision in an insurance 
contract is, under Kentucky law, which governed the Policy, “a ‘continuous, irrevocable offer which 
becomes a binding contract when accepted by the owner of the policy.’”  John Hancock, as owner of the 
Policy, accepted this offer on September 9, 2008.  The Court observed that, “[t]o be sure, Pacific Life has 
every right to require that John Hancock ‘dot the i's and cross the t's,’ to assure that such requests be in a 
form ‘satisfactory to PL.’”  However, the Court found that the fulfillment of those administrative 
requirements (in this case the notarization of the corporate officer’s signature) did not change “the 
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unconditionally of the original surrender request, not [sic, on the assumption that the court's opinion should 
have correctly said "nor" rather than "not"] its effective date.” 

Offer and acceptance having occurred on September 9, 2008, the contract became irrevocable on 
that date.  The Court therefore ruled that BB&T was entitled to judgment against Pacific Life for breach of 
contract (although not for breach of fiduciary duty, breach of duty of best execution, and breach of duty of 
good faith and fair dealing).   

Any AALU member who wishes to obtain a copy of Branch Banking & Trust Company, Trustee, 
v. Pacific Life Insurance Company may do so through the following means: (1) use hyperlink above next to 
“Major References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your 
last name and birth date and select Current Washington Report for linkage to source material or (3) email 
Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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